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Two Federal Judges Declare CDC COVID-19
Eviction Moratorium Unenforceable

By Brett D. Carroll | Jessica Ragosta Early

In Terkel v. Centers for Disease Control and Prevention , No. 6:20-cv-00564 (E.D. Tex. Feb. 25, 2021) and Skyworks,
Ltd. v. Centers for Disease Control and Prevention, No. 5:20-cv-2407 (N.D. Ohio Mar. 10, 2021), groups of landlords,
property owners and property managers, and a trade association challenged an order issued by the U.S. Centers for
Disease Control and Prevention (CDC) – a major operating component of the U.S. Department of Health and Human
Services (HHS) – that prohibited them from evicting certain tenants for nonpayment of rent. These recent decisions
come on the heels of earlier orders out of Georgia, Louisiana and Tennessee refusing to enjoin the CDC's order.

The CDC Order

The order criminalizes residential eviction of any "covered person," which (with limited exceptions) includes any
resident who provides the landlord with a declaration certifying, among other things, that the resident falls below
certain income levels, has used best efforts to obtain available government assistance and make partial payments but
is unable to pay full rent due to job or income loss, or illness, and has no other affordable, non-communal housing
option. The moratorium does not relieve residents of rent obligations or contractual fees, penalties or interest for
untimely payments, or prevent a property owner from commencing eviction proceedings; it only pauses evictions
themselves.
The CDC order originally expired on Dec. 31, 2020, but it was extended multiple times and presently lasts through
March 2021. The challenged CDC moratorium differs from a prior eviction moratorium in the Coronavirus Aid, Relief,
and Economic Security Act (CARES) Act, which expired in July 2020 and applied only to dwellings that received
federal funding.

Summary of the Texas Terkel Decision

The government argued that the CDC order was within the legislative powers granted to Congress in Article I of the
Constitution under the Commerce Clause and the Necessary and Proper Clause. However, Judge J. Campbell Barker
Continued on page 3)
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President’s Message

Recently the city of Jackson enacted the fair chance housing ordnance which mandated criminal history
as the last consideration to renting our property. This month the city is considering sweeping revisions to
chapter 14. Changes include extending the cycle from two, to three or four years and combining the nonowner occupied property registration with inspections on a permit system. The permit “fee” would be a
flat rate encompassing the registration and inspection on a per unit basis, derived from a formula using
the projected operating cost of the department of Neighborhood and Economic Operations over the
cycle. Preliminary estimates show the “Fees” increase as the cycle extends. The flat “Fee” on a two,
three, and four year cycle for a single rental unit is $220, $340, and $460 respectively. The flat “Fee” on
a two unit is $420, $640, and $860 respectively. Draw your own conclusions, but my business sense
would say as the number of inspections is reduced per year by extending the cycle, so does the capital
outlay and corresponding billable hours. Mayor Dobies also wants to combine commercial and residential
inspections, exempt a non-owner occupied property from registration and inspection when occupied by
an immediate family member, and reinstate rent abatement. The director of Neighborhood and Economic
Operations opposes rent abatement, as do landlords, but favors notifying tenants of their right to
withhold rent by depositing it in an escrow account. Jackson is following other municipalities that belong
to the Michigan Municipal league. It is time for us to consider aligning ourselves with other landlord
associations in Michigan and stop fighting alone.
The Rental Property Owners Association of Michigan is a chapter of the National Real Estate Investors
Association. The Jackson Area Landlords Association has a chance to become an affiliate member of
RPOA adding their benefits, and the National Real Estate Investors Association through their chapter
status, to our local benefits. We also join Traverse City, Muskegon, Big Rapids, Kalamazoo, Lansing,
Oakland County, and several other landlord associations in supporting state and national political action
committees. A video presentation will be posted for viewing, and a vote has been called for by the Board
of Directors at the May 24th, 2021 general meeting. As always, your comments are encouraged and
welcome.
Chuck Drake
cdrk51@gmail.com

50/50 Winner:

Tom
Hillard

JALA OFFICE
HOURS
Monday through Friday
9:00 am –1:00 pm
Crystal Miller
Office Manager
PHONE: (517) 782-4384
FAX: (517) 539-6020

2021 JALA Board of Directors
President
Charles Drake 937-1435
Vice President
Dale Fisher 764-4599
Secretary
Louise Powell 812-4605
Treasurer
Linda Karazim 416-9311
Board Members
Tom Hillard 740-3140
Larry Doxtader 769-2865
Brian Rockwell 812-2103
Melissa Freeman 784-1912
Mike Wisniewski 783-3620
Mak Krzeczkowski (734) 216-2676

New Members:

JALA Consulting Attorney

2021 STATE LEGISLATORS

If you are a JALA member in
“good standing” and you have
any legal questions about
being a landlord, you may
contact the JALA Consulting
Attorney for basic assistance and
advice

Dennis Conant
dconantlaw@yahoo.com
517-787-3560

State Senator John Bizon (19th Dist.)
(517) 373-2426
PO Box 30036
Lansing, MI 48909
State Senator Mike Shirkey (16th Dist.)
(517) 373-1775
PO Box 30014
Lansing, MI 48909
State Rep. Julie Alexander (64th Dist.)
(517) 373-1795
PO Box 30014
Lansing, MI 48909
State Rep. Sarah Lightner (65th Dist.)
(517) 373-1775
PO Box 30014
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Jackson City Council
May 11, 2021
Virtual Meeting

(Continued from page 1)

of the U.S. District Court for the
Eastern District of Texas rejected the
government's arguments and granted
summary judgment in favor of the
plaintiff
landlords
and
property
managers.
Specifically, the court concluded that
the CDC's eviction moratorium does
not have a substantial effect on
interstate commerce. Instead, it seeks
to regulate real estate, which is
"inherently local" and "do[es] not
move across state lines." The court
also rejected the government's reliance
on the HHS Secretary's statutory
authority to enact regulations to
prevent the spread of communicable
diseases across state lines. Rejecting
the
government's
public
health
benefits argument, the court noted
that public health is "a quintessential
concern of the police power" relegated
to states, not the federal government.

Posted on May 11, 2021

The Jackson City Council held a virtual meeting on Tuesday, May 11. A
recording of the meeting is available on this page (the link below). Here
are highlights from the meeting:

•

The first social district permits were approved by the City Council. The

Grand River Brewery and Veritas Restaurant now need State of Michigan
approval before they are allowed to serve alcoholic drinks in the City’s
new social district in Downtown Jackson.

•

Four bridges in the City are getting repairs. The council approved a

contract with MDOT to do structural repairs to bridges on Denton Road,

In addition, the court concluded that
the relationship between interstate
commerce and the evictions covered
by the order is too attenuated. For
example, the order is not targeted at
stopping the spread of COVID among
the
states
because
it
applies
irrespective to whether a tenant has
been exposed to COVID-19 or would
move out of the state if evicted.
Finally,
the
court
repeatedly
emphasized that the "lawsuit does not
question that the States may regulate
residential evictions and foreclosures,
as they have long done." Id. at 1.

Trail Street, North Street and Mechanic Street.

In
performing
its
constitutional
analysis, the court was particularly
troubled by the absence of any
historical precedent in the history of
the United States of the federal
government having exercised its
commerce clause power to impose a
residential eviction moratorium. By
contrast, there was precedent for state
-imposed
moratoriums,
including
during the Great Depression. The court
observed that the absence of prior
federal
residential
eviction
moratoriums
was
"unsurprising[]"
because remedies to protect property
rights are a traditional area of state
concern and part of the states' police
power. Id. at 17.

increases at future meetings.

The Texas court's conclusions stand in
stark contrast to those of the U.S.
District Court for the Western District
(Continued on page 5)

•

A hearing was held regarding improvements to the Wastewater

Treatment Plant. Following the hearing, the City Council approved a
resolution that supports the City applying for a State of Michigan loan to
fund $6 million in improvements to the wastewater plant. This could bring
a 4% sewer rate increase to pay for the loan.

•

A presentation was given to the City Council on a water and sewer

rate study. A projected $120 million is needed to fund lead water service
line replacements, water plant upgrades, and to make up for lost revenue.
This could bring a 12% water rate increase. The council will consider rate

•

The City Council approved a special assessment for residents on

Morrell Street to partially fund water main and street reconstruction from
Greenwood Avenue to MLK Drive.

•

The City Council voted to postpone the first vote on the City’s

proposed Neighborhood Association Ordinance until the May 25
meeting.

The next City Council meeting is happening Tuesday, May 25.
https://www.cityofjackson.org/CivicAlerts.aspx?AID=695
The May 11, 2021 meeting agenda can be found at the following link :
https://www.cityofjackson.org/AgendaCenter/ViewFile/Agenda/_051120211059?fbclid=IwAR15stNemPT2l_wZ5TX_d4jWv2Z2PO7uQKkS4fXe20qoSp5GPq_qT5_CQk
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JALA ON
FACEBOOK
Any temporary
changes in
office hours, important
information,
last minute
cancellations, or
communications are
sent both via email as
well as posted on our
Facebook page.
Please make sure the
JALA office has your
most current and
preferred method of
contact information.
Thank you in advance!
Connect with us on
Facebook:

@JxnAreaLandlordAssoc
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TOTAL HEATING AND AIR
CONDITIONING, INC.
Jackson, Michigan
High Efficiency Experts

(517) 783-3620

EMERGENCY SERVICE!
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(Continued from page 3)

of Louisiana, which rejected a similar constitutional challenge to the CDC's order because "rental of real estate" is
"'unquestionably' an activity that substantially affects interstate commerce" and "the federal government had a long
history of regulating the rental housing market." See Chambless Enterprises LLC v. Redfield, No. 3:20-cv-01455 (Dec.
22, 2020).
While it granted summary judgment in favor of the plaintiffs and declared the CDC order unconstitutional, the Texas
court stopped short of issuing an injunction because the court anticipated that the government would respect the
declaratory judgment.

Summary of the Ohio Skyworks Decision

On March 10, 2021, Judge Philip Calabrese of the U.S. District Court for the Northern District of Ohio declared the
CDC order invalid because the eviction moratorium exceeded the agency's statutory authority provided in Section 361
of the Public Health Service Act, 42 U.S.C. § 264(a) (PHSA).
The plaintiffs argued that the CDC order violated the Administrative Procedure Act (APA) and Article I, Section I of the
U.S. Constitution. The government responded that the order was within the Secretary of HHS' authorization of the
CDC to "make and enforce such regulations as in his judgment are necessary to prevent the introduction, transmission
or spread of communicable diseases" between the states, under Section 361 of the PHSA. That statute goes on to list
examples of the types of actions authorized, all of which involve exercising power over specific, tangible things, like
animals or articles, or identifiable properties. The court concluded that natural and logical reading of the statute does
not extend the CDC's power to stopping a subset of evictions (those for nonpayment of rent). The court also
determined that Congress' extension of the CDC's eviction moratorium when Congress passed the Appropriations Act
did not amount to a ratification of the CDC's order because it was only a temporary extension meant to preserve the
status quo until the new Biden Administration took over.
In reaching its conclusions, the Ohio court acknowledged but rejected the earlier decisions, including Chambless and
the U.S. District Court for the Northern District of Georgia decision Brown v. Azar, No. 1:20-cv-03702-JPB (Oct. 29,
2020), both of which rejected the statutory arguments proffered by the Ohio plaintiffs.
Because the Ohio court declared the CDC order invalid under the APA, it did not reach the plaintiffs' constitutional
arguments. Further, the court denied the injunctive relief sought because money damages could address the plaintiffs'
injuries.

Pending Lawsuits Challenging State and Local Eviction
Moratoriums

Other lawsuits also have begun to pop up challenging state and local eviction moratoriums. For example, on March 4,
2021, an organization purporting to represent the interests of more than 4,200 building owners, managers and
landlords in Pittsburg and other surrounding locales, filed suit in the Court of Common Pleas for Allegheny County,
Pennsylvania, challenging the validity of a recently passed municipal moratorium on evictions during the pandemic.
The plaintiff argues that the ordinance forces landlords to stay in or renew contracts in violation of the state
constitution and the U.S. Constitution, and that the ordinance is an improper extension of the federal moratorium
from the CDC. The plaintiff seeks a declaration that the ordinance is illegal and unconstitutional, and an injunction
barring its enforcement or implementation.
Similarly, five landlords filed suit in the U.S. District Court for the Eastern District of New York in late February 2021,
requesting that the court bar enforcement of Part A of the New York COVID-19 Emergency Eviction and Foreclosure
Prevention Act of 2020. The state law, in part, provides a stay based upon an application of hardship that could
extend eviction cases until at least May 1, 2021.
Whether the shift established by Judge Barker in Texas and Judge Calabrese in Ohio will continue to trend in 2021 as
the fates of state and local eviction moratoriums across the country are decided remains to be seen. Holland & Knight
continues to monitor this changing landscape. For additional questions regarding the implications
of Terkel, Skyworks and related pandemic-related contractual rights and obligations, please contact the authors.

https://www.hklaw.com/en/insights/publications/2021/03/two-federal-judges-declare-cdc-eviction-moratoriumunenforceable
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APPLIANCE
517-782-1872
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Parts
10% OFF!!!
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Michigan Rent Increases & Fees
Quick Facts


Rent Control/Increase Limitations
Michigan state landlords can raise rent only if it’s stated in the lease and only with appropriate notice.



Notice Required to Raise Rent



Bounced Check Fees

For month-to-month tenancies, Michigan landlords must provide 30 days notice from next rent due date.
Michigan state landlords may charge up to $35 for bounced checks.

When Can a Landlord Increase Rent?
A Michigan landlord must follow the conditions established in the written lease. Therefore he/she may not
increase rent during the course of a lease, unless this is included in the lease itself. However, a landlord may
increase rent when there is no written lease, by providing the tenant with the appropriate amount of notice.

Is There a Rent Increase Limit?
Michigan does not legislate the amount a landlord can increase a tenant’s rent.

How Much Notice is Needed for Raising Rent
When dealing with a month-to-month tenant, a Michigan landlord must provide a 30-Day Notice notice
before he/she may expect the increased rent.
https://ipropertymanagement.com/laws/rent-increases-fees-in-michigan
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STEAK’S EATERY
Vandercook Lake
“The Great Steak Place”

KNIBLOE
HARDWARE

1612 E. Michigan
Jackson, MI 49202
Phone: 782-6823
Store Hours:
Mon & Fri: 8 AM - 7 PM
Tues, Wed, Thu, Sat: 8 - 5:30 PM
Sunday: 10 AM - 2 PM
* 5 gal. pail paint * white and premixed
colors * plumbing , heating and
electrical supplies * pipe threading *
glass, plexiglass, and screen sold,
installed * screen and window repair *
carpet shampoo rental *
* key cutting,
* rekeying and master keying *
Commercial discount terms available

Selling your
rentals?

EXCELLENT FOOD

General Meeting:

May 24, 2021

Speaker: Charles Drake
(presenting RPOA)

Advertise HERE!
Contact the JALA
Office for
pricing.

Dinner orders taken between
5:00pm to 6:15pm
The speaker will begin at
approximately 6:30pm.
US 127 North-Jackson
Oak Lane
Interchange

517.782.4384

M-50 (McDevitt)
EXIT MSteak’s Eatery
4243 Oak Lane

US 127 South
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Landlords have a job to do if
there are bed bugs present

By Cathy Newkirk

Bed bugs in rental units require cooperation
between landlords and tenants.
Michigan law requires that landlords make a good-faith effort to provide housing that is free from bed
bugs. Michigan State University Extension suggests that once the property manager has been made aware of
a bed bug infestation, he or she should immediately arrange an inspection of the unit and if necessary,
schedule treatment with a pest management professional (PMP). Property managers or their staff may be
able to make a preliminary identification of bed bugs, but generally should seek confirmation from a PMP.
Bed bug infestations in multi-family housing units can be challenging to handle. An infestation in one
apartment, if not handled properly, can spread to adjacent units or throughout a building and has the
potential to affect many people. In order to successfully eliminate a bed bug infestation, it is important that
all parties involved work together. Unfortunately, it is all too common for residents and property managers to
blame each other. Keep in mind that nobody asks for a bed bug infestation. Regardless of how the infestation
started, it was certainly unintentional. Also, no one profits or benefits from a continuing infestation. If there is
no cooperation, everyone loses.
In every step of the bed bug management process, property managers and tenants should keep careful
records. This is for the protection of all parties involved. Property managers should document inspections and
verifications of bed bug infestations, as well as subsequent management decisions. In order for the treatment
to be successful, it is important for all parties to cooperate to rid the unit or building of bed bugs. All of the
affected units must also be treated at the same time. Ask the PMP to inspect any adjacent units (above,
below, beside and across the hall) to determine the extent of the infestation.
Once an infestation in an apartment has been verified, the property manager and resident should meet to
discuss a treatment plan. Since there may be a lot of work and expense involved, it may be helpful to sign a
treatment agreement. An example of such an agreement can be found in appendix B of the Michigan Manual
for the Prevention and Control of Bed Bugs. The residence should be scheduled for treatment with a PMP as
soon as possible, and the resident should be given written instructions on how to prepare. Preparing for
treatment can be a lot of work, and residents may need to get help from family members, community groups
and/or the property manager. Without proper preparation, the PMP will not be able to effectively treat the
unit.
It may also be necessary for the property manager to notify other residents that bed bugs have been
identified in the facility/complex. The notification should include basic information about bed bugs, how they
spread and a number for concerned residents to call.
Property managers have the responsibility and right to require their tenants to cooperate with a treatment
plan. A resident’s repeated refusal to cooperate should result in termination of the lease, because the
problem will quickly spread if action is not taken, placing other residents at risk.
Many people are uninformed about bed bugs, and don’t understand what must be done to treat them. If you
feel that a resident, landlord or property manager isn’t handling the situation properly, consult the Michigan
Manual for the Prevention and Treatment of Bed Bugs from the Michigan Department of Community
Health (MDCH). Additional resources may also be found at the MDCH Emerging Disease Issues site.
MSU Extension has partnered with the MDCH to address the bed bug issue. For information on how to prevent
or treat bed bug infestations, visit the MDCH website at www.michigan.gov/bedbugs.
https://www.canr.msu.edu/news/
landlords_have_a_job_to_do_if_there_are_bed_bugs_present#:~:text=Michigan%20law%20requires%20that%
20landlords,is%20free%20from%20bed%20bugs.&text=In%20order%20to%20successfully%
20eliminate,managers%20to%20blame%20each%20other.
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Meet the Speaker
Charles Drake
Speaking on

RPOA Mission Statement:
The RPOA/REI is a nonprofit business
association whose mission is to
support and facilitate its members’
success in ethical real estate
investment and rental property
management through leadership.
We would affiliate with the rental
property owners association of
Michigan
https://rpoaonline.org/
And because they are a chapter of the
national real estate investors
association, become affiliated with
https://nationalreia.org/
We are encouraging all Jackson
Area Landlord Association
members to visit the links above
before the meeting and come
prepared with questions you may
have.
National REIA Mission Statement:
To develop, support and promote local
real estate investor organizations while
serving the interests of the real estate
investment industry through
networking, education, support,
leadership on legislative issues, and
promoting professionalism and
standards of excellence in our
industry.

JALA Legal Fund Donations

JALA is accepting monetary donations to assist in our
ongoing efforts against the city and every little bit helps. If
you are interested in contributing to our Legal Fund, you can
stop by or mail your contributions to our office.
Please make checks payable to
JALA and note in the memo field: Legal Fund.
Cash is accepted as well.
Thank you in advance for any and all help with our efforts.
It is greatly appreciated and will benefit the members.
With your help we have raised $2,829.00

Behr Paint Discount at
Home Depot
JALA Members get 20% off of their
Behr Paint purchases at Home Depot.
Use the JALA Office phone number to get
your discount when you check out
Court cases in Michigan can be found by the public by visiting
the following web address:
https://micourt.courts.michigan.gov/CaseSearch/CourtSelection

Tenant Screening is important and can help relieve
unneeded stress. The Jackson Area Landlord Association
offers a full Tenant Screening to members for just $25.00/
year and $15.00/Social Security Number. For more
information on Tenant Screening Services call the JALA
office at 517-782-4384.
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May 2021
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Jackson Area Landlords Association —
Since 1974
1212 First St
Jackson, Michigan 49203
PH: (517) 782-4384
FX: (517) 539-6020
JalaOrganization@gmail.com
Office Hours
Monday through Friday
9:00 a.m. to 1:00 p.m.
Office Manager
Crystal Miller
**PLEASE BE AWARE THAT IF RESTRAUNTS ARE CLOSED AGAIN BEFORE OUR MEETING,
THAT THE MEETING WILL BE CANCELLED.**

MEETING LOCATION
Date: May 24, 2021
Speaker: Charles Drake
(presenting RPOA)
Time: Dinner @5:00am
Speaker @6:30am
Location: Steak’s Eatery
4243 Oaklane
Jackson, MI 49203

“This publication is designed to provide accurate and authoritative information in regard to the
subject matter covered. It is distributed with the understanding that the publisher is not engaged in
rendering legal, accounting or other professional service. If legal advice is required, the services of a
competent professional person should be sought.” From a Declaration of principles jointly adopted
by a Committee of the American Bar Association and a Committee of Publishers and Associations.

FOR YOUR
INFORMATION:
Editorials and/or
articles in this newsletter are
the opinion of the author and
do not necessarily reflect the
policies or positions of JALA.

